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Thank you for the opportunity to have the voices of Ontario’s claimants heard in respect to reforming 
Ontario’s civil court system. 
 
FAIR (Fair Association of Victims for Accident Insurance Reform) is a grassroots not-for-profit 
organization of MVA (Motor Vehicle Accident) victims who have been injured in motor vehicle collisions 
and who have struggled with the current auto insurance system in Ontario. Our members lives, as a 
result of these MVAs, have been turned upside down by brain injury, loss of limbs, need for surgery and 
reparative therapy, long-term debilitating injuries, loss of time from work, loss of jobs and sometimes 
loss of independence. 
 
Our comments are limited in respect to the auto insurance cases that end up in Ontario courts. We are 
not lawyers; we are the end-users of the failed car insurance coverage Ontario drivers are legislated to 
purchase. We note that this is a one-size-fits-all civil litigation reform proposal and that does pose some 
issues since bodily harm and the many other forms of civil litigation are worlds apart in terms of 
consequences for litigants when our courts are not working well. 
 
For many Ontarians, fighting an insurer who has failed to live up to their promise of coverage is more 
than likely to be their only interaction with the courts over the course of their lifetime. Ontario courts 
are the last stop in a system designed to deny and the courts are the last hope for fair compensation for 
injuries that can last a lifetime. 
 
We appreciate the amount of work and thoughtful consideration that has gone into the proposed Civil 
Rules Reform document and we support the effort to protect the rights of citizens and to ensure a 
robust justice system. We agree that the current system is not working, it is in crisis and it is failing 
Ontarians. 
 
It’s clear from having read the Phase 2 report that the problems the court faces are serious and that it is 
diminished in the eyes of the public. It is understaffed, underfunded and becoming less accessible to the 
ordinary citizen and it is over-run with insurance cases. All of this has likely led to the comment that we 
now have a maximalist culture of litigating without pointing out how this is happening and how insurers 
are using our court system to undermine claims and costs but more importantly, to erode the legislative 
promise to provide coverage for Ontario drivers. 

http://www.fairassociation.ca/
file:///C:\My%20Files\Documents\Files%20FAIR\FAIR%20letters\fairautoinsurance@gmail.com
mailto:Jennifer.Smart@ontario.ca
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Part 2: OVERVIEW 
  
We support the concept of a pre-litigation protocol (ii) (pg 12) but would question the lack of court 
oversight to sharing sensitive information because this could have a negative impact for self-
represented litigants (SRLs) who may not be able to identify what documents should be shared. 
The use of a single entry point with an online fillable form (iii) will be very helpful. 
At (v) (a)(b) and (vii): while seemingly a positive upfront exchange of documents, this supposes that 
claimants who are SRL’s would be able to identify what is and isn’t an adverse document. Personal injury 
claims are always evolving and it would be very difficult to disclose documents that have not yet been 
created such as medical evidence. There is a further risk of SRLs and less experienced lawyers being 
taken advantage of by more savvy insurance lawyers. A complete instruction package would have to be 
created to navigate this document exchange prior to a case conference and the suggested Directions 
Conference should probably take place before the document exchange and before the One Year 
Scheduling Conference for SRLs. We would suggest looking at these goal posts and; 
1) to take into consideration that claimants don’t always hire a lawyer at the beginning of a claim 
2) consider the needs of SRLs for appropriate information to navigate the court system. 
 
The elimination of oral examinations (vii) for discovery raised some interesting comments from 
claimants: 
1.) Some claimants felt the in-person oral examinations were an opportunity to present MVA survivors’ 
injuries in a real and personal way rather than just being a number on a file. This group of claimants felt 
very strongly that in-person oral examinations were an opportunity for insurers to explore their injuries 
in a deeper way and that this did lead to settlement of a claim. They felt the personal human aspect was 
important and expressed that they are not damaged goods or property that can be evaluated from a 
distance. 
2.) Some claimants felt the oral examinations were an invasive and aggressive interrogation and an 
effort to intimidate them into settling their case in the early stages. They felt it was a highly personal 
attack on their credibility and an effort to undermine their recovery process. These claimants did not 
feel that the in-person oral examinations would lead to settlement. 
3.) Despite these polarized points of view it was felt that some accommodation should be made in terms 
of offering options for oral discovery. It was suggested that litigants could or should be able to choose 
between an in-person discovery and a written submission of statement with a third option of a Zoom 
type of oral examination to accommodate their injuries. It was strongly felt by both groups that 7 hours 
of discovery was excessive and didn’t take into consideration their injuries or vulnerable medical state. It 
was unanimous that the time allowed should be reduced. 
 
(viii) The scheduling of dispositive hearings or trial within two years after a claim is filed, while adding on 
another year to the current 2 year limitation to file a claim doesn’t seem to be substantially shortening 
the length of a claim’s passage through the court system. It seems unlikely to work given the CRR is 
relying on models (UK, Australia, New Zealand and Singapore) that do not use juries to set up this new 
model despite the fact Ontario is apparently going to continue using juries.  
 
It is clear in section 2(B) that Ontario courts are understaffed and there are not enough judges to 
accomplish many of these goals. There is a preference that a civil action should have a designated judge 
to manage the case from start to finish and we wonder why judges do not have adequate dedicated 
staff in their office to take on some of the new responsibilities to accomplish this case handling task. To 
not set this up with adequate resources means these changes are a wish-list. 
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PART 3: SETTING THE TONE- GENERAL PRINCIPLES 
 
The Goals mentioned in this section are contingent on a Duty to Co-operate model and while we agree 
with the goal we would question how much of this would work for SRLs. We note there is no mention 
for an outcome or sanction for plaintiff and defense lawyers’ failure to live up to the duty to co-operate. 
 
PART 4: CLAIMS   
 
The Pre-Litigation Protocols (PLP) and the proposed exchange of information prior to the 
commencement of a claim is definitely a bold move and one that would see claimant SRLs and plaintiffs 
in general be disadvantaged. We would question why personal injury claims is a chosen area to 
introduce these new goals and protocols given the many variations and sensitivity of these types of 
claims. There is a human element in these personal injury cases and the cost to the litigants, if this new 
direction proves to be problematic, can be life-changing. These are not broken objects or failed products 
but real human beings who are now being asked to share personal medical information outside the 
protection of the Court. We would question why the proposed 3 year limitation isn’t broken up into two 
years to file a claim, followed by a Directions Conference if necessary, and then a one year time frame to 
meet the disclosure compliance prior to the pre-conference hearing. This would arrive at the 3 year 
proposal in the Goals with better informed litigants and without the claim lagging if the claimant does 
not meet the PLP requirement due to a lack of knowledge or an inability to gather the information 
required. 
 
The sanctions under section 4(D) in respect to service related duties of a defendant are long overdue 
and the sanction ‘”to pay the claimant cost in an amount equal to the higher of: (i) the claimant’s costs 
of service of (ii) $2500” seems fair but we would recommend an additional cost structure payable to the 
court if the result is a delay in the proceedings. 
 
PART 5: DISCOVERY AND THE UP-FRONT EVIDENCE MODEL 
 
The need to move away from what is referred to as a maximalist approach in the discovery process 
should not mean the attempt to reach trial readiness disadvantages plaintiffs. This is especially true for 
SRLs who would struggle with preparing witness statements, and who would reasonably be distrustful of 
reliance based disclosure in their dealings with what is often an adversarial insurer. The reality on the 
ground is that claimants are often unable to access the most basic of evidence such as a police report 
and would be greatly disadvantaged in this up-front model. Currently many of our FAIR members are 
unable to compel their insurer to produce medical examination reports in a timely fashion and the 
suggested remedies do not indicate this would increase efficiency or reduce delay but it does indicate 
the Directions Conference would likely be more time-consuming to address all the issues. 
 
The need to curtail the “trial by ambush” seems to come with an increased price-tag for claimants as the 
court leans toward outsourcing some of their traditional tasks. While claimants might be better 
positioned at a trial, it doesn’t come without a cost and the loss of the in-person oral discovery is one of 
them. Narrowing the issues may lead to more settlements but it may also lead to more time in a court 
setting to get to the details required to get to that settlement in personal injury cases. 
 
Witness statements are obviously going to be more expensive and possibly need to be done more than 
once if the current backlog continues to delay hearings. This concept leads to a more written type of 
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hearing and we would wonder how that works in the jury context because it will be more work for a jury 
and require them to sift through additional information. 
 
PART 8: REFORMING MOTIONS PRACTICE 
 
The “motions culture” is extremely burdensome for SRLs and we support the use of a Directions 
Conference to settle these issues. 
 
The mandatory mediation scheduled “approximately one year after the One Year Scheduling 
Conference” being interchangeable with the Directions Conference seems ill-timed in terms of the 
exchange of documents. We can appreciate the detail around this issue in the Phase 2 document and 
hope that same level of detail is provided to SRLs. 
 
PART 9: PRETRIAL AND TRIAL PROCEDURES 
 
If the Court is going to undertake expanding mandatory mediations and alternative dispute resolutions 
they are also expanding on the costs to litigants. This should be reflected in the costs structure as the 
current partial indemnity model will only partially cover this. It has been our members’ experience that 
mediation has not led to any meaningful effort on the part of insurers to settle claims so a closer look at 
this and the potential effectiveness might be helpful since the costs are not insignificant and the only 
upside and a potential hazard appears to be that the outcome is filed with the court and considered 
when evaluating costs. Evaluative mediation with a mediator’s opinion of the value of a case seems a 
stretch to elevate the abilities of a mediator who will not see all of the facts or evidence before reaching 
his or her opinion. This could ultimately be an expensive but unfruitful exercise in compliance. 
 
The changes set forth in the Trial Management Conferences (TMC) include actions such as filing a Joint 
Book of Documents (JBD) and agreed chronologies that unfairly fall on the plaintiff to create and allow 
the defense significantly more time to deal with the material than is allowed for the plaintiffs. It is 
especially evident in that the plaintiff is left serving the final chronology only 7 days before the TMC. This 
unfair defense advantage needs to be addressed and it is appreciated that the CRR recognizes this 
problem.  
 
PART 10: EXPERT EVIDENCE 
 
The questionable expert evidence is at the core of the excessive volume of disputes in personal injury 
claims. The poor quality and lack of accountability for Ontario’s experts cost us all. 
 
Ontario’s courts have come to accept the slanted nature of ‘protecting’ insurance companies over the 
protection of vulnerable citizens who come before the court looking for justice and to enforce the 
contract of coverage they thought they could rely on. There are structural deterrents built into the court 
system to restrict access for claimants but little to deter insurers from using the courts to beat down 
claims through the use of their medical experts. Thresholds, a sizeable deductible, low pre-judgment 
interest (PJI), and partial indemnity of legal costs (if a claimant is successful) all serve wealthy insurance 
companies while suppressing claimant interests. Even the costs of the hearings themselves are not paid 
for by auto insurers, and the taxpayers have failed to notice their tax dollars are funding the courts 
insurers are relying on to reduce their claims costs. 
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This failure to hold insurer experts accountable has dire consequences for claimants and it is ultimately 
the taxpayers who are on the hook for social supports such as ODSP and CPP-Disability. There are also 
increased OHIP costs for claimants who still have to get what they need to recover in a system designed 
to deny them. These are treatments and resources that insurers are supposed to pay for. 
 
Some of the proposed fixes for the expert issues are very helpful. A standard format for expert reports 
(long overdue) is an improvement but the proposed adoption of greater oversight of expert evidence to 
ensure it is helpful to the trier-of-fact, exposes a flaw that is undermining the public’s faith in the justice 
system. The insurer medical expert landscape is a wild west incentivized by profit over care, deception 
over disclosure, and denial over access. Profits should not come on the backs of a vulnerable population.  
 
The stakes are high and the prospects are low to collect on the costs of an injury in Ontario where the 
insurers are the powerhouse and claimants are the powerless. Without timely care and good 
rehabilitation, there can be no real recovery and access to recovery benefits, under the Statutory 
Accident Benefits (SABs), has become tougher over time. That lack of access, the low Minor Injury 
Guideline (MIG) cap of $3500 for med/rehab applied to 80% of claims, and the impending optionality of 
Income Replacement Benefits (IRBs) in 2026 will likely lead to even more personal injury cases in our 
civil courts. Injured people don’t just disappear after a denial, they go on social supports, and they seek 
assistance from our courts.  
 
Insurers use their preferred insurer medical examination (IME) system to delay and deny as many claims 
as possible and there is no protocol in place to stop them. Oversight appears to rest on expectations of 
good behavior and Colleges rely on the courts to weed out the bad apples. The oversight of CPSO 
members is sorely lacking when an abuse of a MVA claimant resulted in requiring the member to submit 
“a typed self-study report (approximately 2,000 words)” for the poor treatment of a minor. (N.C. and 
L.F. v H.U.C., 2021 CanLII 12967 (ON HPARB), https://canlii.ca/t/jddg3 and 
http://www.fairassociation.ca/wp-content/uploads/2022/12/Cameron-Hugh-Urquhart-Orthopedic-
Surgeon.pdf) 
 
The College of Physicians and Surgeons of Ontario (CPSO) recently pointed to the courts as quality 
control: “CPSO’s Third Party Medical Reports policy sets expectations for physicians who prepare third 
party medical reports, act as IMEs, or provide testimony in court proceedings. While CPSO expects all 
physicians to comply with the provisions of the Third Party Medical Reports policy, it is the court’s role to 
determine whether someone will be qualified as an expert witness and to assess the evidence the witness 
puts forward once qualified as an expert.” (December 17/24 email to FAIR from Carrie Barr, Manager | Investigations 

and Resolutions Division, CPSO) 

 
   
 
 
 
 
 
 
 
 
 

The College of Physicians and Surgeons of Ontario (CPSO) does have a policy that requires doctors working as medical experts 
to be "comprehensive and relevant; fair, objective and non-partisan; and transparent, accurate and clear," but the college 
says it's up to courts to decide if an expert is qualified to testify. 
 
Go Public got a similar response from the College of Psychologists and Behaviour Analysts of Ontario and the Ontario 
Attorney General's office, which is in charge of the Ontario court system. 
 
"It is ultimately up to the judge to determine whether expert evidence is admitted, based on factors established through case 

law," a spokesperson for the Ontario Attorney General's office wrote in an email to Go Public.  

Insurers fighting injury claims hire doctors slammed for shoddy work as key medical experts – GO PUBLIC, Nov 18, 2024  
https://www.cbc.ca/news/health/insurance-medical-legal-experts-injury-1.7382872 

  

https://canlii.ca/t/jddg3
http://www.fairassociation.ca/wp-content/uploads/2022/12/Cameron-Hugh-Urquhart-Orthopedic-Surgeon.pdf
http://www.fairassociation.ca/wp-content/uploads/2022/12/Cameron-Hugh-Urquhart-Orthopedic-Surgeon.pdf
https://www.cpso.on.ca/Physicians/Policies-Guidance/Policies/Third-Party-Medical-Reports
https://www.cpso.on.ca/Physicians/Policies-Guidance/Policies/Third-Party-Medical-Reports
https://www.cbc.ca/news/health/insurance-medical-legal-experts-injury-1.7382872
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The proposed reforms under 10(B) will not fix the quality or bias of the insurer medical experts and the 
proposals do not make an attempt to block problematic IME vendors from continuing to peddle their 
low quality opinion reports and evidence to the courts. 
 
We can appreciate the effort to define (ii) the types of experts used at trial by defining the terms of 
“litigation experts”, “participant experts”, and “non-party experts” as this would be helpful but the 
“non-party experts” can be the claimants’ own insurance company who is also responsible to pay out on 
the SABs and is sometimes the same insurer being sued in the Tort case. We hope there will be an 
annotation to this definition, if not a separate designation, as they are indeed a party in their dual role 
and have a vested interest and/or bias that would be reflected in their expert testimony. 
 
Adopting the wording in White Burgess does not fix the problem that the medical experts pose to a fair 
court system. While the problem starts with their flawed and biased medical reports during the course 
of the claim, and where these reports are used as a club to beat down those claims, it ends with a rinse 
and repeat model in our courts. The practice of allowing these same biased experts entry to subsequent 
court cases without hindrance should come to an end. White Burgess suggests there are two steps to 
admissibility of expert opinion evidence gate-keeping, we would suggest that there is a third step 
required to expedite the process and clean up the courts reputation. 
 
 
  
 
 
 
 
 
 
 
 
Why is the gate left open, despite what is obviously flawed, biased or inept testimony by some of the 
medical opinion experts? Shouldn’t that gate be permanently closed to the expert who wastes the 
court’s time and resources? We see judges take the time to write their opinions about flawed experts in 
their decisions but there is currently no mechanism in place to permanently bar that expert from doing 
the exact same thing in front of another judge (or even the same judge) the next day.  
 
 
 
 
  
 
 
 
 
 
 
 
 

Graul v. Kansal, 2022 ONSC 1958, https://canlii.ca/t/jnn5r  
[442]   For the following reasons, I reject Dr. Mitchell's opinion that Mr. Graul is no longer suffering the effects of a traumatic 
brain injury. 
[443]   Dr. Mitchell's process of report writing leaves much to be desired, but I am to consider her court room evidence, not 
her report writing.  
[444]   However, her attention to detail is alarming. I cannot see how Dr. Mitchell can, within one page, say that based on new 
information "a more detailed account of Mr. Graul's post accident symptoms is required", while still confirming her earlier 
diagnosis without that new information. And that confirmation was added by her AssessMed editors, not drafted by Dr. 
Mitchell herself, though she approved the addition.  
[445]   I do not expect an expert to laugh when caught in a significant contradiction in her evidence as Dr. Mitchell did. That 
demonstrates a lack of awareness of the significance of the expert witness's role. 
[446]   Ultimately, Dr. Mitchell's evidence assists Mr. Graul. He had a mild traumatic brain injury. He continues to have 
deficits. Just like 15 percent of similar head injury patients. It is not clear to me why, if Dr. Mitchell was an unbiased, helpful 
expert witness, she could not have told me all of that in her first report. I do not know if that was because she was too busy or 
not clear on her role. Either way, she did not assist as she should have. 

 

White Burgess Langille Inman v. Abbott and Haliburton Co., 2015 SCC 23, [2015] 2 SCR 182, https://canlii.ca/t/ghd4f 

The inquiry for determining the admissibility of expert opinion evidence is divided into two steps. At the first step, the 

proponent of the evidence must establish the threshold requirements of admissibility. These are the four factors set out 

in R. v. Mohan, 1994 CanLII 80 (SCC), [1994] 2 S.C.R. 9 (relevance, necessity, absence of an exclusionary rule and a properly 

qualified expert). Evidence that does not meet these threshold requirements should be excluded. At the second 

discretionary gatekeeping step, the trial judge must decide whether expert evidence that meets the preconditions to 

admissibility is sufficiently beneficial to the trial process to warrant its admission despite the potential harm to the trial 

process that may flow from the admission of the expert evidence. 

 

https://canlii.ca/t/jnn5r
https://canlii.ca/t/ghd4f
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii80/1994canlii80.html
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Shouldn’t the failure by an expert as we see in Graul result in a sanction? Should there be steps available 
to the judge beyond an adverse comment in a decision? 
 
For all the honourable intent encompassed in the wording of the DUTY OF EXPERT: Rules of Civil 
Procedure 4.1.01 (1), where is the information about what the consequences are if you do not comply 
with the promise made in the Form 53? Insurer medical experts have already figured this out – there are 
no consequences beyond a negative judicial comment, but there is a revolving door for the well-paid 
purveyor of IME reports and testimony. This shouldn’t be ignored as considerable resources appear to 
be expended on the gate-keeping of experts and time is wasted when testimony such as that in the 
Graul case (and many others) is of no value to the court. A failed or biased or inept medical expert is a 
waste of time and money, and this stalls rehabilitation and harms vulnerable claimants. 

That gap between the College Regulators and the courts, neither of whom are adequately regulating the 
medical experts, is where the harm happens. The Minister of Finance and the Financial Services 
Regulatory Authority of Ontario (FSRA) provide oversight over billing but do not perform quality control, 
while the expert’s regulatory Colleges openly submit they provide only ‘guidance’ and the courts have a 
‘rinse and repeat’ formula at play. All of these failures to protect vulnerable claimants is a disservice and 
stands in the way of recovery through timely and adequate access to treatments. Delays matter. 

It is past time to introduce some consequences for these for-hire experts. We would recommend that 
wording be added to the Form 53 to reflect the need for accountability. A simple addition that states 
that failure to live to the requirements of 4.1.01  (1) will result in a report being filed with the 
appropriate relevant Regulatory College. The Regulator should be required to report back to the court 
with their findings and inform the court of any action they might take. Repeated failure to comply with 
the Expert Rules should result in being fully barred as an expert witness in the court system. A three-
strike rule or something similar should be applied.  

Why should a judge, who finds an expert has failed in their duty, and who finds it necessary to speak to 
the assessors’ “need to understand their role is to assist the court, not the party who pays them” and 
suggest that “if they intend to carry on this line of work, I recommend that they familiarize themselves 
with the principles of expert evidence *+” (Graul v. Kansal, 2022 ONSC 1958, https://canlii.ca/t/jnn5r) when their 
testimony is found to be wasting the court’s time? A court hearing isn’t a place to school experts and 
that expert’s failure should not be allowed to be repeated. Finely tuned and irrefutable consequences 
will go a long way to cleaning up the expert landscape and the court’s reputation. It is only because the 
Graul case was a judge-only trial that this information is available to the public and the judge’s effort to 
inform us should be noted and other judges should also benefit from this. That can only happen if 
protocols for accountability are made. Only a third act of gate-keeping, the closing of the door to those 
experts who fail to live up to their form 53, will accomplish that. 

Providing guidance in respect to the confusing rules around the expert evidence (ii) is somewhat helpful 
but doesn’t assist in cleaning up the courts, protecting the public (in this case vulnerable injured car 
crash survivors) or protect the abuse of the courts. 
 
What is the point to “expand the use of joint experts and strengthen the expert’s acknowledgement of 
their duty to the court” (iii) if there is virtually no control over the quality of the reports and testimony 
and as the Colleges have stated, that area of concern belongs to the courts and not the Regulators. Two 
flawed experts will not “strengthen the expert’s acknowledgement of their duty to the court” but 
consequences will. 

https://canlii.ca/t/jnn5r
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10(B)(iv) is also betting on the experts not being biased nor should the requirement to confer be 
considered as “greater court oversight” since this proposal suggests meetings will take place outside the 
court’s control and oversight and this will introduce even more costs for claimants (a). The introduction 
of a standard format for expert reports (b) will also not assist in eradicating bias but it will likely be more 
cost effective. There continues to be issues around the delivery of expert reports and the clear timelines 
under 10(2) and the sanctions around the failure to adhere to these set limitations with a Delay Penalty 
is a step in the right direction. We’d ask that you also consider the expert who fails to deliver as worthy 
of being reported to their Regulatory College as described above under the three-strikes rule and as 
suggested in the proposed consequences in the Form 53. 

Under 10(3) and the use of joint experts, it appears this proposal, other than at (iii) and (iv), does not 
apply to personal injury cases. Under the following page (78) there is a presentation of scenarios where 
the court might consider the use of a joint expert. This sounds like an expensive exercise that could very 
well lead to more time spent by the courts to administer this concept by way of retaining a roster of 
acceptable experts or to pick and choose from a supplied list by the parties involved. It appears, on its 
face, that an expert who has not met with the injured person, shouldn’t be expected to testify what they 
do and don’t know given at (iii) (pg 78) it will be virtually impossible, other than at a Directions 
Conference, to provide any context to the opposing expert opinions. The fact that there are so many 
caveats around this proposal indicates this is a minefield of possible problems with related costs and 
time expended to initiate this concept might not be worth the effort given that compromising is a time 
intensive exercise. There needs to be more consultation around this particular proposal. 

The same could be said of 10(5), where things appear to become even murkier with experts meeting on 
their own outside the presence of the parties or their counsel but yet another layer of costs is added 
with a “neutral facilitator”. There doesn’t seem to be much in terms of cost or timesaving since the 
experts will still be able to “provide brief evidence on the areas of agreement.” There is a mention of 
“except in jury trials” at the bottom of this section that seems disconnected and we are unsure about 
how that applies. 

We have commented above about the expert’s duty to the court 10(6) and to the standardized form (7). 

PART 11: DELAYS AND COSTS 

The Delay Penalty 11(2)(a) (b) (c) is something we would support if it wasn’t financially holding the 
litigant claimant responsible for delays that are unlikely to be their fault but rather their representative’s 
error. This is a penalty that should be paid by the representative and not the litigant. 

FAIR members do complain about adjournments but they seem to be unaware that their legal 
representative would have had to agree to postpone their hearing. It is not always the insurer who is 
stalling. Adjournments add to the general angst of waiting for an end to what many consider to be a 
nightmare. It appears that some of the proposals in the CRR document would automatically give the 
court more autonomy over scheduling anyway. It’s felt that the court should be prepared to step in if 
more than two adjournments were requested by either party. 

Legal costs are the biggest access to justice issue for claimants and we recognize the need for change 
11(B). It’s very upsetting for claimants to give up part of their settlement dollars for representation 
when it is the insurer who has failed to live up to their contractual obligation. Full success at a hearing 
should result in full costs paid to the successful claimant. In recognition of the David vs Goliath nature of 
the plaintiff and insurer dynamic, the costs when the insurer is successful should be partial indemnity so 
long as there are no unusual or negative factors such as abuse of process or fraud etc. 
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Since many of our members have gone to the Assessment Officer of the Ontario Superior Court of 
Justice to have their bill assessed, we wonder why that avenue hasn’t been expanded on to address the 
issues under 11(B) in order to free up the judges’ valuable time. 

Not really on the radar but an important aspect of costs are when an insurer appears to be prepared to 
take full advantage of any small opening for beating down claims and if the court’s reputation is harmed 
along the way, it is collateral damage to the ultimate goal of making money. What has been done to 
prevent insurers from turning our courts into profit centers? 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
While we appreciate the CRR intent to streamline the system, the time involved and the costs of 
hearings, we see that the fundamental problem of jury use has not been addressed in this proposal and 
that is a big driver of time and costs. Insurance companies have traditionally relied on the use of 
unsophisticated juries to deflate claims costs. This is done by way of medical file manipulations and 
tainted ‘expert’ reports and testimony. This unfair situation should not be allowed to continue. Times 
have changed; the evidentiary landscape is decidedly less honest and more manipulative and that needs 
to be addressed by the Civil Rules Reform. Juries are the elephant in the room and they are one of the 
insurer’s best tools to manipulate through the use of often flawed medical experts who are primed to 
mislead them.  
 
Overall these CRR proposals rest on examples and working models in jurisdictions that do not have 
juries and it is doubtful that these changes would work as well in Ontario as long as juries are in the mix. 
You cannot modernize a system when retaining the most failed aspect of the older flawed system you 
seek to replace. 
 
Thank you for accommodating us in this endeavor to consult. We can appreciate the work and 
dedication to get to this point and while we feel that more consultation might fine-tune some of the 
suggestions in the document it is clear this is on the right track. We look forward to Phase 3 and hope 
that our input has provided value to this modernization effort. 
 
FAIR Association of Victims for Accident Insurance Reform     

Dorah v Dyal, 2023 ONSC 2908, https://canlii.ca/t/jxbj8 

[49]           Ascribing an hourly rate to internal counsel creates certain challenges.  On the one hand, s. 36 of the Solicitors 
Act[22] stipulates that costs shall not be disallowed or reduced on assessment merely because they relate to counsel 
who is a salaried employee of the party. On the other hand, the principle behind cost awards is to indemnify, not to 
create a windfall.  It would be an unjust result if insurers could use internal counsel and turn cost awards into a profit 
centre for the insurer. 

[50]           Mr. Sandhu is a 2003 call.  He calculates costs based on a partial indemnity rate of $350 per hour. That translates into 
an actual hourly rate of $583.   For Aviva to be indemnified for Mr. Sandhu’s time at this rate would assume that Mr. 
Sandhu’s cost to Aviva is $980,000 per year.  I arrive at this by assuming a 7 hour day at $583 a rate of per hour and 48 
weeks of work per year.  While I do not have any cost information from Aviva before me, I would be surprised if the 
cost of Mr. Sandhu’s salary and overhead came to $980,000 per year.  Mr. Jinnah is a 2022 call.  The defendant’s bill of 
costs notionally bills his time at $225 per hour or an actual rate of $375 per hour.  Carrying out the same calculation as 
I did for Mr. Sandhu would result in Mr. Jinnah costing Aviva $630,000 per year in salary and overhead to justify a 
partial indemnity rate of $225 per hour.   There too I would be surprised if a lawyer with one year’s experience cost 
Aviva $630,000 per year.  The combined billing rates claimed for Mr. Sandhu and Mr. Jinnah would result in an annual 
cost of  $1,610,000 for the two if Aviva is to be indemnified for costs at the rates they seek.  I have serious concerns 
that allowing the billing rates that Aviva claims would not indemnify Aviva for its costs but would turn cost awards into 
a source of profit.  
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