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And

IIER MARSTY IN RIGHT OF ONTAWO

AS IXRESENTED BY THE AWORNEY GENERAL OF ONTARIO

Respondent

APPLICATION UNDER Rule 14 5 3 g 1 of the Ontario Rules ofcivil ce zzre s 15 1 Qf theCanadan Cltartcr Rigltls Ja Freedonth 52 of the Constitution Act 2 and s 96 of TheC a l pAct 1867

Courtseal

NOTICE OF APPLICATION

TO THE RESPONDENT

A LBOAL PROCEEDINO HAS BEEN COMMENCED by the applicantapplicant appears on the following page
The claim made by the

Tl1lS APPLICATION will come on for a hearing on a date and time to be xed by the Registrar at393 UniversityAvenue Torollto Ontario M5G lE6

IF YOU WISH TO OPPOSE THIS APPLICATION to receive notice of any step in the applicationor to be served with any doclments in the application you or an Ontazio lawyer acting for you nlustforthwith prepare a nouce of appearance in Form 38A prescribed by the Rules ofCivil Procedure serveit on the applicants lawyer or where the applicant does not have a lawyer serve it on the applicant andfile it with ptoofof service in this court ofsce and you or your lawyer must appear at the hearing
IF Y0U WISH T0 PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE TO THECOURT OR TO EXAMfNE OR CROSS EXAMINE WITNESSBS ON THE APPLICATION you oryour lawyer nzust in addition to serving yotlr notite of appearane serve a copy of the evidence on theapplicmlts lawyer or where tlw applicant does not have a lawyer serve it on the applicant and lile it



with proof of service in the cotlrt office where the application is tlk be heard as soon as possible but at
least four days before the heqring

IF Y0U FML TO APPEAR AT TI4E IIEARINO JUDOMENT MAY BE OIVEN IN YOUR
ABSENCE ANl7 WITHOUT FIJRDIER NOTICE TO YOU IF Y0U WISH T0 OPPOSE THIS
APPLICATION BUT ARE UNABLE T0 PAY LEGAL FEES LEGAL MD MAY BE AVMLABLE
T0 YOU BY CONTACTWG SALOCAL LEGAL A1D OFFICE
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Address of

SUPERIQR COURT C0t R 8UPCRIEUREI ls tt1f 1 tq4i 1 1E tl11171 S
39 UNIVtRSITY AW 393 FE UNIVERSITYIOTH FLKR 10E ETAQE
TORQNTO ONTAMIO TQRONTO ONTARIOM5G 1E6 M5G 16T0 The Attomey OeneralofOntario

ConstitutiorzalLaw Branch
4t11 floor

720 Bay Street

Toronto Ontario M5G 2K1
fax 416 326 4015



APPLICATION

1 The applicant makes application for

tll Access the Superior Court to Settle Insurance Contact Disputesmght ofDisabled Individ s to

a A finding that individuals who are seeklng aess to benetits tmder the Stattdy Accdent
Benest Schedule 0 Reg 34 10 as a group are individuals w1Q1 mental or physical
disability

b A declnmtion that te govemment approved nmendments in Bill 15 Fighting Fraud and
Reducing Autonwbile Insurance Rates 2014 in Schedule 3 of the Inaurance Act
specifcally Section 280 hereaher known as tts 280 creates a disthwtion when accessing
the courts in contract disputes based on physical and mental disability

A declaration that the ptupose and or efect of s 280 perpehmtes disadvange to
members of the group on the bsis of peaonal chazacteristics negatively affecting their
access tojustice

c

d A declaration that ihe purpose and or effect of s 280 is to perpetuate prejudice to
mem rs of the group negatively affxting the perceived worthiness of tls group to
procedural safeguards and access tojustice

e A declaration that s 280 is inconsistent with s l 5 of Ihe Charter tyb Rights tlatf
Freedolns and is notjustised in a ee and democratic society

9 A declarationthat s 220 sections 1 to 3 slmll be read as

280 1 This section applies with respt to te resolution ofdisputes in respect ofan
insured persons entitlement to stamtory accident ieneits or in respect of the
amount of statutory accident benefits to which alt iasured mrson is entitled

Application to Tribunal

2 The insured person or the insurer with agreement from the insured person
may apply to the Licence Appeal Tribtmal to resolve a dispute described in
subsection 1

Limit on court proceedings

3 No person may bring a proceeding in any COUIt with respect to a dispute
described in subsection 1 and tlmt has been commeneed as per subsection
2 other thm a A apNal from a decision of the Licence Appeal rribunal or an

application forjudicial review

Insurance Contract Disputes Require FederallyAppointed Judge



g A fmding that the Superior Clrtq have sole inherent jurisdiction to adjudicate with

respect to contracls for insurance in instancs in whlch the monetary value exceeded

100 at the time ofConfedeleon

A snding that 100 value from 1867 hu a 2014 nominal value of approximately
50 000

A declmation that Section 220 of the Insurance Act violates Section 96 of the

Constitutionl

h

i

j A declnmtion that s 280 without monetary limits is ultra vres prodncial autority and

is inoperative or in tbe altemate

k A declnrntion thnt Section 280 shall be read as

280 1 TMs section applies with respect to the resolution of disputes in respect of an

insured persons entitlement to stattltory accident benetks or in resyect of the

nmotmt of statutory accident benefits to which an insured person ls entitled

Application to Tribtlnal

2 The insured person or the inmxrer with agreementfrom the insured person

may apply to the Licence Appeal Triblmal to resolve a dispute described in

subsection 1

Limit on COI Tt proceedings

3 No pqrson may bring a proceeding in any court witl respect to a spute
described m subsection 1 and that has been commenced as per subsection

2 other t1 mt appeal fronz a decision of the Licence Appeal Triblmal or arl

application forjudicial review

Right ofDisabled lndividuals to Full Toll Conlpensation

1 A declaration that Section 267 5 1 of the Inurance Act has a signifieqntly stronger
negative ilnpaot on those disabled as a group than those who are not disabled

m A declaration that the pupose and or effect ofSection 267 5 1 yerpetuates disadvantage
to members of the group on the basis of personal characteristlcs negatively affecting
their ability to be self suftkient

n A declaration that the purpose and or effect of Section 267 5 1 is to perpetuate prejudice
to members of the group negativelyaffecting the pemeived independence of the group

A declaration that Section 267 5 1 is inconsistellt with Section 15 of The Charter qf
Rights and Freedoms and is not justified in a free and dcmocratic society



p A declaration that sedion 267 5 1 is inoperauve

Other Relief

q No costs are sought as this application is advanced in the publics interest and

Such ilrher and other relief as counsel may advise and this Honourable Coul t mayPermit



2 The grounds for the application are

The Applicut

a Joseph Cmmpisi is a lawyer who practices law in the area of personal injury law and he is mz

adjtmct professor of insurance law at Osgoode Hall I aw School Many ofMr Cnmpisis clients

have been injured in automobile accidents and they seek benets under the zbtatutory Accident

Beneht Schedule and tlzey pImue Tort claims Mr Cnmpisi has a genuine concem for al1

individuals that are injured in automobile accidents in Ontnrio and their ability to access justice

Mr Clmpisi owns and operates an automobile that is insured in Ontnrio Mr Unmpisi is manied

and he has three clldren A11 members of Mr Campisis fnmily routinely are passengers in

lnotor vehicles and pedestria u aversing roadways



Access to Superior Courts

CharterChallexge Aecss to Courts

b Section 15 1 of the Charter guarantees that every individual is equal before and under the 1aw

and has the right to equal protection and equal lxnefit of the law without discrimination based on

mental or physical disability

Disfncuon

c Section 280 of the Insurance Act requires aIl insured individuals QZat have disputes with their

insurer regarding automobile accident benets to have their clailns adjudicated by the Licence

Appeal Tlibunl nere is no limit to the monetaly value that is in dispute Insured individuals

csnnot commence clainu in tlAe Superior Court nere is no guarantee of procedural safeguards

and impartiality as are provided in Superior Courts Decisions of the Licence Appeal Tlibtmal

can only be appealed baed on a question oflaw

d ne maplitude ofentitlement to netits for insured individuals will valy directlywith the extent

ofdisabilityand durationofthe disability

e While all individuals that have disputes with their insurer are a ected by this legislation the

legislation has a disproportionate impact on the physiceally and mentally disabled due to the

magnitude ofentitlement to benelils and the potentialmagnitudeof disputes that arise

Perpetuatiolz ofDisadvantage

f Requiring all claimantq to arbitrate their dispute afld not have access to the Superior Courts is

equivocal to requiring all contractual disputes be settled in Small Claims Court regardless of the



arnount at stake ne legislation has the effect of denying the physically and mentally disabled

f the procedtlral safeguards that are available hz the Superior Courfs Historically the

physically and mentally disabled have been denied access to govemment services available to

the general populafon Tls legislation has the effed of conthuing and broadening this

disadvantage

g ne infringement of Section l 5 1 does not constitute a reasonable limit demonstrably justified

in a free and democratic society pursuant to Section 1 of the Charterk

Armative Action

h Section 15 2 of the Clwter ensures that any 1aw that has as its object the nmelioration of

conditions of disadvantaged for individlmls including those that are disadvantaged becuse of

mental or physical disability is not precluded due to Secfon l 5 1

The remedial fnancuon of Section 280 of the Insurance Act is to stre mline the adjudication of

automobile accident benelitsdisputes In many insfnnces an insured may wish to have their claim

decided expeditiotlsly foregoing the procedural protectiorls offered in the Superior Courts

Wllere an insured is allowed the election as to which forum to choose to have a dispute

adjudicated there is an nmelioration ofa condition ofdisadvantage

Remedy

j A law that is inconsistent witlp the Consttution is of no force or effect

k A disabled individual may only be all insmed individual No insurers are disabled individuals



1 To fulfl the intended remedial function while not impairing the riglzts of the physically and

mentally disable Section 280 Subsecfons 1 to 3 of the InsuranceAct should be read s

280 1 nis section applies with respect to the resolutn of spmes in resmct of an
insured persons entitlement to statutory accident benelits or in resrct of the
amotmt of statutoly accident benetits to which m1 insllred person ls entitled

Application to Tribunal

2 The insured person or the huurer with agreement from the insured person
may agply to the Licence Appeal Tribtmal to resolve a disput described ill
mzbsecton 1

1

Limit on cou l proceedings

3 No person may bring a proceeding in any colul w1Q1 respect to a dispute
described hz subsection 1 and that has been commenced as per subsection
2 other than an agpeal from a decision of the Licence Appeal Tribtmal cr anapplication forjudiclal review



Sectiou 96 Challenge Sole Jurisdlction ofSuperior Cour

m Section 280 of the Insurance Act empowers the Licence Aplval Tribtmal solely w1t11 tbe power

to adjudifof on contractual disputes of entitlement to Accident Benests between insurers and

insured individuals There is no allowance to appeal based on a question offact

n Scction 96 ofThe Ctpa fv f a Acti 1867 assures that Judges ofthe Superior Coms will only be

appoilzted by the Federal Government

Monetary Jurisdiction

0 At the time of Confederation in 1867 Inferior Courts had monetaly jurisdiction limited to 100

w1t11 respect to conactual disputs

p From ml individual perspective 100 in 1867 would have approxiluately the same perceived

value as 50 000 in 2015

1 Contraotual disputes for smounts greater thmz 50 000 were at the time ofConfederation witlzin

the sole jurisdiction ofthe Superior Courts

r Section 280 of the Insurance Act does not lzave any monetarylinlit

Judicial Function

s ne Licence Appeal Triblmal is faced w1t11 adjudicatingprivate disputes between parties namely
the insured and the insurer

t The Licenct Appeal Tribunal is called upon to adjudicate tbrough the application ofa recognized
body ofrules namely tlw StalutoryAccdent Benejlts Schedulek



u The Licence Appeal Tribunal is expected to adjudicate in a mnnner consistent with fairness and

impartiality

Function Ancillaryor Slzbsidiary to Administrative Function

v ne Licence Appeal Tribunal has authority to adjudicate on mstters in many areas including but

not lirnited to Bailifps Liquor Licenoes Consllmer Protection and Film Clusication

w The Licence Appeal Tribtmal requires no prereqlzisite specialized knowledje of Accident

benets

x ne Licence Apjeal Tribunal is not an integral component in the policy formulation for

Automobile Insurance

y ne License Appeal Tribtmals mandate is simply to adjudicate on matters relating to insurance

contract lxnefitq disputes nmong the other varied adjudication functions nis function is not

ancillary to or subsidiary to a broaderadminlstrative flmction

Remedy

z Binding arbieation by and of itselt is not ultra vires provincial authority when it is based on an

agreement between private pmies to such arbitration

mt Section 280 of the Il3surance Act should be read in such a way as to not offend the division of

powers as draed in the Constituton Act but to allow for private contracting of disputes and

should be read 2

280 1 This section applies with respect to the resolution of disputes in respect of a l

insured persons entitlement to statutory accident benefits or in respect of lhe



amount of statutory accident benefits to whicli an iluured person is entitled

Application to Tribtmal

2 The insured persorl or tlze insurer with agreement from the insured qersom
may aply to the Licence Appeal Tribunal to resolve a dispute descnbed in

subsectlon 1

Limit on coul proceedings

3 No person may bring a proceeding in any cotl l w1111 respect to a dispute
descriGd in subsection 1 and that has been commenced as per subsection

2 other t11 an appeal from a decision of the Licence Appeal Tribtmal or an

application forjudicial review



Section 15 Charter Challenge Right ofDisabled Individuals to Full Tort CompensaNon

Distinction bsed on Enumerated Orotmds

bb Section 267 5 1 of the Insurana Act limits the smount of oompensation that mz individual can

seek in to for loss of income before the tI6aI of the action lndividuals are lirnited to 1 80

percent of net income loss if the accident occurred before September 1 2010 and 2 70 percent

of gross income loss if the accident occurred on or after September 1 2010 There ate similar

legislated limitations on claims made for loss ofemming capacity

cc The change from 80 percent of net enrnings to 70 percent of gross esmings was intended to

simplify accounting procedures while providing ajpmximately the samejudment amount

dd For a1l intlividuals 80 per cent ofnet income is less t1 the net income that was emed prior to

the accident Similmly for luost individuals 70 per cent of gross income is less thmt the net

income llmt was enn ed prioz to the accident The same is tme for enming capactty The dired

tffect of Seotion 267 5 1 is at most individuals who are injured in an automobile accident

and are required to take time off work and who sue in tort will experience a loss of take home

income

ee In addition to the direot impact of tbe legislation noted above the legislation hs the indirect

effect of eezing earnings until an action has been conpleted An action lnay take seveml years

to complete Until the action is completed there is no consideration given for inflation or wage

increases There is an imposed cap on the amount of income loss that can be recovered based on

the lzistorical nmount that was earned at the time ofthe accident

f9 There may a period of up to 7 years between the time when an accident occurs md when a trial

Commenceas



gg ne combilled efect ofboth of these aspects is that individuals who are unable to retum to work

and who are unable to mitigate their loss by seeking other emplopnent suffer to a greater extent

tIIaZ those who can retum to work quickly

1 Ones ability to mitigate losses of inoome and e capacity are directly related to the sevedty

of disability that has been sufferck ne more debiliting and permanent the disability is tlmt

prevents an individual from retuming to work the greater tlw impact tbe legislation limiting

recovery in tozl will have on the individual

ii ne legislation places an tmeven burden on permanently disabled idividuals requiing such

individuals to bear greater income Ioss than is imposed on individuals that have only transitory

or mild impairment

Pemetuation ofDisadvantage

jj Historically individuals that are physicAllyor mentally disabled havebeen percelved as less self

sufficient and autonomous

kk Historically individuals that are physically or mentally disable have been less able to secure

gainful and well paying employment in order to be self sufscitnt

Section 267 5 l ofthe InsuranceAct has the effect ofpepduating this disadvantage

14 The constraint on the right to compensation in tort was introduced to redttce costs of

automobile imsurance

nn The illfringelnentof Section l 5 1 to reduce insurance rates does not constitute a reasonable

limit demonstrably justied in a free and democratic society pursuant to Section 1 ot tlze

Charler

Relnedy



oo Sectiol 267 5 1 of the Insurance Act is inconsistent with The Corstitution of Canada and as

such is ofno force or efect

Other grounds for application

pp Sections 1 and 15 of the Canadan Charter o Rfgt and Free opu

qql Section 52 of the Constitution Actt J 8J

rr Section 96 of Ihe Constitution Act 1867

ss Rule 14 of the Rules ofcivlProcedure and

tt Such further and otler grounds as counsel may advise and this honotvable coult may pemt

The following documentary evidence will be used at the hearing ofthe application

c Msdavits and materials as counsel may advise and this Honourable Court may permit

Date yzsW
CAMPISILLP
Banisters and Solicitors
7050 Weston Road
Suite l 01

Vaughan ON L4L 8G7

Joseph Campisi Jr RSUC No 48248R
Tel 416 203 11 15
Fax 416 203 7775

Lawyers for the Plaintiff
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